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Opi nion by Rogers, Adm nistrative Trademark Judge:

Ki ng Koil Licensing Conpany, Inc. (applicant) has
applied to regi ster THE BREATHABLE MATTRESS i n standard
character form on the Principal Register, as a trademark
for goods identified as "beds, mattresses, box springs and
pillows" in Oass 20.! The exanining attorney has refused

regi stration under Section 2(e)(1) of the Lanham Act, 15

! The application is based on applicant's statenent that it has a
bona fide intention to use the mark in comerce.
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US C 8§ 1052(e)(1), arguing that the proposed mark
utilizes a descriptive term (BREATHABLE) and a termthat is
generic for one of the itens listed in applicant's
identification of goods (MATTRESS for "mattresses").

In the office action refusing registration, the
exam ning attorney also required a disclainmer of the
generic term"mattress,” inplying that even if applicant
were to respond to the office action by arguing agai nst the
refusal of the entire mark as descriptive, applicant would
nonet hel ess have to disclaimthe generic conmponent. In
support of the office action, the exam ning attorney (1)
cited a dictionary definition of "breathable" as a term
identifying an itemthat permits "air to pass through"? and
(2) attached a three-page list of the results of an

internet search for "breathable mattress,"” albeit w thout
al so providing any reprints of the web pages correspondi ng
to the links appearing in the |ist of search results.

In response to the office action, applicant submtted
the required disclainer of "mattress" but argued that the
exam ning attorney had not borne his burden of establishing

that the entire mark is descriptive and that any doubt on

the i ssue nust be resolved in favor of applicant.

2 Electronic version of The Anerican Heritage Dictionary of the
Engl i sh Language (3rd ed. 1992).
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Specifically, applicant argued that the evidence offered in
support of the refusal was not conpetent, for reasons

di scussed bel ow, and that the exam ning attorney had

di ssected the mark and consi dered BREATHABLE and MATTRESS
individually rather than evaluating the mark as a whol e.
Further, applicant argued that thought or imagination of a
prospective consunmer woul d be needed before that consumer
coul d draw a concl usi on about the significance of the
proposed mark when considered in relation to the identified
goods.

When the refusal of registration was made final
applicant filed a notice of appeal.® Applicant and the
exam ning attorney have filed briefs, but applicant did not
request an oral hearing.

Applicant submtted with its brief a declaration from
its president and CEO. The exam ning attorney has objected
to consideration of this evidence on the basis that it was
inproperly submtted after the notice of appeal. The

objection is well taken and the decl aration has not been

3 The record reveals that the exam ning attorney issued a fina
refusal in August 2004 and then reissued it in January 2005. The
exam ning attorney's brief recounts issuance of the August 2004
action, but does not nention the reissued final. Nonetheless, in
view of the fact that the notice of appeal was filed within six
mont hs of the reissued final refusal, we find that the notice of
appeal was tinely.
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considered. See Trademark Rule 2.142(d), 37 CF.R 8
2.142(d).

Anot her evidentiary issue to be considered is
applicant's objection to internet evidence introduced by
the exam ning attorney, including the search results |ist
attached to the initial refusal of registration and
specific web pages attached to the final refusal of
registration. Applicant contends nuch of this evidence
relates to entities that appear, based on the content of
t he web pages or their internet addresses, to be |ocated
outside the United States. Applicant therefore contends
that such evidence should not be accorded nmuch weight. The
exam ning attorney, in contrast, argues, "Wile sonme of the
evidence may refer to places and things outside the United
States, each of the web pages that they [sic] exam ning

attorney attached as evidence, are '.conm, and originate
fromwithin the United States.™

The exam ning attorney has provided no support for her
contention that an internet web page nust be presuned to
originate fromthe United States nerely because it is a
".conf page. Nonetheless, the Board has held that, under
appropriate circunstances, web pages posted abroad may be

consi dered probative evidence on howa termw || be

perceived. See In re Remacle, 66 USPQ2d 1222 (TTAB 2002)
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(Board found that professionals in certain fields, such as
medi ci ne, engi neering, conputers and tel ecomruni cations
woul d be likely to nonitor developments in their fields

W t hout regard to national boundaries, and that the
internet facilitates such distribution of know edge, so

evi dence from an English | anguage web site in Great Britain

hel d adm ssible); cf. Inre Cell Therapeutics, Inc., 67

USPQ2d 1795 (TTAB 2003). W therefore disagree with
applicant's essential contention that a general consuner in
the United States would not turn to foreign web sites when
researching products they may be pl anning to purchase.
Such consuners may visit foreign web sites for
i nformati onal purposes, even if they are nore likely to
focus on internet retailers that can easily ship itens or
make itens available for pick up in a store in a |ocation
convenient to the purchaser. That woul d appear especially
likely in a case such as this, where the itemin question,
a mattress, is large and potentially nore expensive to ship
than a smaller item Accordingly, while we do not discount
entirely the inpact of foreign web sites in this case, we
find themof much nore Iimted probative value than in the
Renmacl e case.

W note, too, that we have not given nmuch weight to

the list of internet search results attached to the initial
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refusal of registration, regardl ess of whether the web page
links presented in the excerpt include a foreign country
code. These web page excerpts do little to show the
context within which a termis used on the web page that
coul d be accessed by the link. Renmacle, supra at fn. 2
("The Exam ning Attorney’s print-out of the results of an
I nternet search by the Yahoo search engine are of little
probative value, largely because insufficient text is
avai lable to determ ne the nature of the information and,
thus, its relevance."). See also, TBMP § 1208.03 (2d ed.
Rev. March 2004); In re Fitch IBCA, Inc., 64 USPQ2d 1058
(TTAB 2002). Rather, we have concentrated on the actual
web pages attached to the final refusal of registration.?
In the action finally refusing registration, and again
in his brief, the exam ning attorney acknow edged that a
conbi nation of descriptive ternms can result in a
regi strable mark; but the exam ning attorney argued that
the terns "breathable" and "mattress” retain their ordinary

meani ngs when used in applicant's proposed mark: "[THE

* Applicant argued against the internet search results |istings
attached to the initial refusal of registration not on the ground
that they were listings rather than web pages and therefore
devoi d of context, but on the grounds that the results related to
web sites from abroad or featured different goods. Nor did
applicant, in its appeal brief, draw any distinction between the
search results list and the web pages attached to the fina

office action. The exam ning attorney, in her brief, defended
the evidentiary value of both types of evidence.
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BREATHABLE MATTRESS] is nothing nore than a conbi nation of
descriptive ternms that i mmedi ately convey a feature of the
goods, nanely, that they are breathable mattresses.
Applicant's mark is not suggestive because no thought or
imagination is required to arrive at the conclusion that
the goods are nothing nore than nattresses with the ability
to breath."®> (Brief, p. 8.)

Applicant reargues in its brief, as it didinits
response to the initial refusal of registration, that the
exam ning attorney has inpermssibly dissected the proposed
mar k and has not considered it as a whole. W find little
merit in this contention, as there is nothing inproper in
the exam ning attorney putting into the record dictionary
definitions for the terns "breathable" and "mattress."™ Nor
has the exam ning attorney engaged in inpermssible
di ssection of a mark by determning that one termin the
mark is descriptive and another generic. This is all part
and parcel of routine examnation of a multiwrd mark. The

exam ning attorney's refusal is based on the mark as a

> W do not view the examining attorney's presentation of this
"conbi nati on of descriptive terns" argunment as constituting any
sort of retreat fromthe contention that "mattress"” is a generic
term when used in connection with mattresses (a point which can
scarcely be contested by applicant). Rather, we viewthe

exam ning attorney as asserting that the conbination of terns
does not result in a registrable mark
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conposite, not only on a theory that each of the terns
woul d be subject to refusal if used separately.?®

Applicant argued in its brief, "the term' breathabl e’
is not typically used in connection with mattresses because
previous mattress technology did not allow air to flow
through the mattresses.” (Brief, p. 4.) The support for
this argunment, however, is the late-filed declaration that
we have al ready declined to consider. Thus, the argunent
is without proper support in the record. Even if it were a
properly supported argunent, we would not find it
persuasi ve that a refusal would therefore be inproper,
because of the other evidence in the record. Finally, even
if the term "breathable" has only recently becone
descriptive when used in relation to mattresses, because of
advances in mattress design, the termwould still be
descriptive of mattresses that feature such design

The anal ysis to be applied for distinguishing between
what is descriptive and what is suggestive is articulated

in In re Abcor Devel opnent Corporation, 588 F.2d 811, 200

USPQ 215, 218 (CCPA 1978) (“Atermis suggestive if it

requires imagi nati on, thought and perception to reach a

® Neither applicant nor the exam ning attorney has discussed the
significance of the word THE in the proposed mark. Had applicant
made an i ssue of the use of THE, we would not find it a
persuasi ve argunent in support of registration. See In re The
Conputer Store, Inc., 211 USPQ 72, 74-75 (TTAB 1981).
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conclusion as to the nature of the goods. Atermis
descriptive if it forthwith conveys an i mmedi ate i dea of
the ingredients, qualities or characteristics of the

goods,” citing Abercronbie & Fitch Co. v. Hunting Wrld,

Inc., 537 F.2d 4, 189 USPQ 759, 765 (2nd Cr. 1976).) In

Abcor, the court also explained that the determination is
to be made fromthe perspective of the average prospective

purchaser. Abcor, 200 USPQ at 218. See also In re QOmha

National Corp., 819 F.2d 1117, 2 USPQ2d 1859, 1861 (Fed.

Cir. 1987)(In assessing the evidence of record and the

i kely perception of the designation used by applicant, we
adopt the point of view of the average or ordinary consuner
in the class of prospective purchasers for applicant’s
services.) Moreover, whether a designation is nerely
descriptive is determned not in the abstract, but in
relation to the goods or services for which registration of
the designation is sought, and the context in which it is
bei ng used on or in connection with those goods or

services. See Inre Bright-Crest, Ltd., 204 USPQ 591, 593

(TTAB 1979).
In the record, there is a reprint of a web page from

www. furniturefind.com which features a product identified

as a "breathable mattress.” This web page lists an "800"

nunber for placing orders, lists hours for operators as
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"EST" and quotes prices in dollars. There is nothing to
indicate that this entity is |ocated outside the United
States. To the contrary, it appears to be an entity based
inthe United States. There is also a reprint of a web

page from www. shepherdsdream com which features a

"breathabl e mattress” and di scusses the use of various
types of fibers in mattresses as affecting the
breathability of the mattress. This web page al so i ncl udes
di scussion of other itens of breathable bedding and
conpares and contrasts the American beddi ng experience with
historical trends in Europe and even Japan. Because the
page refers at one point to "dubious beds, offered to us by
our Anerican industrial machine,” we find that this page,
too, is froman entity in the United States. The web page

www. nonsl i nenchest.com features a breathable mattress pad,

lists an "866" area code toll-free shoppi ng nunber and
lists prices in dollars. W conclude that this site, too,
relates to an entity in the United States. Finally, there
is areprint of a web page from "Savi ngsGuru" "an eBay

mar ket pl ace” (http://gynboree sporting. savi ngsguru. conj

which lists anobng its "Crib Mattress |istings” a "baby crib
wat er proof, breathable, mattress pad cover." Again, prices
are denomnated in dollars, and again, we find that this is

a web site that woul d be accessi bl e by prospective

10
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consuners in the United States searching for products
available in the United States.

We do not nmean to suggest, by virtue of our detailed
consi deration above of the question whether these
particular itens of internet evidence are "fronf the United
States, that this is an exercise that nust al ways be
undertaken by exam ning attorneys or applicants. 1In view,
however, of applicant's argunent that nost of the internet
evi dence shoul d be di scounted, we have given these itens
detail ed consideration to denonstrate that, even under
applicant's view of this case, there is evidence supporting
the refusal of registration

The exam ning attorney has al so nade of record
evi dence that denonstrates use of the term "breathable” in
conjunction with other itens, such as clothing. Wile this
evidence is probative of the likelihood that consuners
woul d understand the termto have its normal neani ng when
used in conjunction with fabric or clothing, it is somewhat
| ess probative on the question whether consunmers would find
t he termincongruous or unusual when used in conjunction
with mattresses.

Wil e sonme of the evidence has limted probative
value, there is sufficient probative evidence to support

the exam ning attorney's refusal of registration. There

11
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can be no dispute that "mattress" is a generic term when
used in conjunction with the identified goods and we

di scern no pl ausible theory for concluding that consuners
woul d consi der "breathable,” when used in conjunction with
the generic term to be incongruous or unusual and
therefore require thought or cogitation to reach a

concl usi on about the neaning of the proposed mark. Rather,
the term"breat hable" would retain its ordinary dictionary
meaning, i.e., it would indicate to the prospective
mattress purchaser that the mattress allows air to
circulate through it.

For reasons di scussed on the shepherdsdream com web

page, it appears that there nmay be benefits to a sl eeper
from sl eeping on a breathable mattress.’ Thus, we find that
the termis used by purveyors of mattresses or related
beddi ng products precisely because it is likely to be

percei ved by consuners as indicating that these products
are breathable and therefore desirable. W need not put to

rest the question whether the products provide health

"W also note that in the list of results fromthe examn ning
attorney's search of the internet, attached to the initial

refusal of registration, there are nunmerous excerpts that contain
links to web pages that appear to discuss the efficacy of clains
t hat breat habl e beddi ng products for infants will help reduce the
i nci dence of SIDS, or sudden infant death syndronme (we take
judicial notice of the neaning of SIDS, see The Random House

Di ctionary of the English Language, 2d ed, 1987, at pp. 1777 and
1900) .

12
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benefits or even better sleep. It is sufficient for this
appeal to determine that the mattress and beddi ng products
industry uses the termin a descriptive sense.

Based on the record present in this case, we hold the
proposed mark, THE BREATHABLE MATTRESS, to be nerely
descriptive for the identified beds® and mattresses.

Deci sion: The refusal of registration under Section

2(e)(1) is affirnmed.

8 The term"bed" is defined broadly enough to include a mattress.
We take judicial notice of the followng: "bed ...1.a. A piece of
furniture for reclining and sl eeping, typically consisting of a
flat, rectangular franme, a mattress resting on springs, and
bedcl ot hes."” The Anerican Heritage Dictionary of the English
Language (New Col | ege ed. 1976).

13



